
 

 

September 5, 2017 

ADVANCE NOTICE OF ADOPTION OF EMERGENCY REGULATIONS 
TITLE 10. INVESTMENT 

CHAPTER 12. CALIFORNIA HEALTH BENEFIT EXCHANGE 
ARTICLE 11. CERTIFIED APPLICATION COUNSELORS 

 
This notice is sent in accordance with Government Code Section 11346.1(a)(2), which 
requires that State of California agencies give a five working day advance notice of 
intent to file emergency regulations with the Office of Administrative Law (OAL).  The 
California Health Benefit Exchange (“Exchange”) intends to file an Emergency 
Rulemaking package with the Office of Administrative Law (OAL) that changes 
previously adopted Certified Application Counselor regulations.  As required by 
subdivisions (a)(2) and (b)(2) of Government Code Section 11346.1, this notice 
appends the following: (1) the specific language of the proposed regulation and (2) the 
Finding of Emergency, including specific facts demonstrating the need for immediate 
action, the authority and reference citations, the informative digest and policy statement 
overview, attached reports, and required determinations. 
 
The Exchange plans to file the Emergency Rulemaking package with OAL at least five 
working days from the date of this notice.  If you would like to make comments on the 
Finding of Emergency or the proposed regulations (also enclosed), they must be 
received by both the Exchange and the Office of Administrative Law within five calendar 
days of the date this is posted on the OAL website.  Responding to these comments is 
at the Exchange’s discretion.   
 
Comments should be sent simultaneously to: 
 

California Health Benefit Exchange 
Attn: Brian Kearns 

1601 Exposition Blvd 
Sacramento, CA 95815 

 
Office of Administrative Law 
300 Capitol Mall, Suite 1250 

Sacramento, CA 95814 
 
  



 

 

Upon filing, OAL will have ten (10) calendar days within which to review and make a 
decision on the proposed emergency rule.  If approved, OAL will file the regulations with 
the Secretary of State, and the emergency regulations will become effective for two 
years from the initial date of adoption or until revised by the Board. (Government Code 
section 100504 (a)(6))  Please note that this advance notice and comment period is not 
intended to replace the public’s ability to comment once the emergency regulations are 
approved.   
 
You may also view the proposed regulatory language and Finding of Emergency on the 
Exchange’s website at the following address: hbex.coveredca.com/regulations 
 
If you have any questions regarding this Advance Notice, please contact Brian Kearns 
at (916) 228-8843 or email Brian.Kearns@covered.ca.gov.    

 
 

mailto:Brian.Kearns@covered.ca.gov


 
FINDING OF EMERGENCY 

 
The Director of the California Health Benefit Exchange finds an emergency exists and 
that this proposed emergency regulation is necessary to address a situation that calls 
for immediate action to avoid serious harm to the public peace, health, safety, or 
general welfare.   

 

Government Code section 100504(a)(6) provides: 

 

“…Until January 1, 2017, any necessary rules and regulations may be adopted as 
emergency regulations in accordance with the Administrative Procedure Act (Chapter 
3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2). Until January 1, 
2019, any necessary rules and regulations to implement the eligibility, enrollment, and 
appeals processes for the individual and small business exchanges, changes to the 
small business exchange, or any act in effect that amends this title that is operative on 
or before December 31, 2016, may be adopted as emergency regulations in accordance 
with the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of 
Part 1 of Division 3 of Title 2). The adoption of emergency regulations pursuant to this 
section shall be deemed to be an emergency and necessary for the immediate 
preservation of the public peace, health and safety, or general welfare. Notwithstanding 
Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2, including 
subdivisions (e) and (h) of Section 11346.1, any emergency regulation adopted 
pursuant to this section shall be repealed by operation of law unless the adoption, 
amendment, or repeal of the regulation is promulgated by the board pursuant to Chapter 
3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the 
Government Code within five years of the initial adoption of the emergency regulation. 
Notwithstanding subdivision (h) of Section 11346.1, until January 1, 2020, the Office of 
Administrative Law may approve more than two readoptions of an emergency regulation 
adopted pursuant to this section. The amendments made to this paragraph by the act 
adding this sentence shall apply to any emergency regulation adopted pursuant to this 
section prior to the effective date of the Budget Act of 2015.” 

 

These regulations will expire five years from the date they are adopted. 

 
 
DEEMED EMERGENCY 
 
The Exchange may “Adopt rules and regulations, as necessary.  Until January 1, 2017, 
any necessary rules and regulations may be adopted as emergency regulations in 
accordance with the Administrative Procedures Act.  Until January 1, 2019, any 
necessary rules and regulations to implement the eligibility, enrollment, and appeals 
processes for the individual and small business exchanges, changes to the small 



 
business exchange, or any act in effect that amends this title that is operative on or 
before December 31, 2016, may be adopted as emergency regulations in accordance 
with the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of 
Part 1 of Division 3 of Title 2). The adoption of these regulations shall be deemed to be 
an emergency and necessary for the immediate preservation of the public peace, health 
and safety, or general welfare.” (Gov. Code § 100504(a)(6)) 
 
AUTHORITY AND REFERENCE 
 
Authority:  Government Code Sections 100503 and 100504. 
Reference:  Government Code Sections 100502 and 100503; 45 C.F.R. § 155.205; 45 
C.F.R. § 155.225; and 45 C.F.R. § 155.260. 
 
UPDATED INFORMATIVE DIGEST / POLICY STATEMENT OVERVIEW 
 
The broad purpose of this emergency regulatory action is to make the application and 
certification process more efficient for applicants. Specifically, these regulations 
eliminate a number of superfluous fields in the Certified Application Entity (CAE) and 
Certified Application Counselor (CAC) applications.  They clarify some ambiguous 
language to ensure accuracy. The regulations change the document retention 
requirement for consumer authorizations from six to ten years to align with federal 
requirements.  They also provide some additional restrictions on gift giving.   
 
CAEs are entities that provide targeted assistance to vulnerable populations in 
California.  CACs are individual counselors who affiliate with CAEs to enroll consumers 
into Covered California health plans or Medi-Cal.  They also provide education and 
outreach to local communities.   
 
Upon reviewing the application and consulting with stakeholders, it was determined that 
the CAE application requires more information than is necessary to determine eligibility 
to participate in the Certified Enroller program.   For instance, the Exchange does not 
communicate via fax, so it is not necessary to collect this information from entities who 
wish to participate in the program.  And, as a result, “fax number” was removed from the 
application and must therefore be removed from Section 6854.  Per Section 6854(b), 
the CAE application also requires the entity to identify the counties served as well as the 
written and spoken languages that are available at each site.  After reviewing the 
program needs and consulting with stakeholders, it was determined that this information 
was not necessary to determine eligibility.  Entities may have difficulty identifying what 
languages are available at each site because that is dependent upon the counselors 
that serve each site.  So, even if an entity provided such information, that information 
will change when counselors affiliate and de-affiliate from entities.   
 



 
The changes to 6856 are mostly minor language adjustments that pertain to the CAC 
application.  Section 6856(b)(9) adds language to the CAC certification that appears at 
the end of the application.  This language requires CACs to certify that they will comply 
with all applicable laws and regulations when performing enrollment assistance.  
 
Section 6864’s document retention requirement was changed from six to ten years.  
This is to ensure that Counselors comply with Federal laws, which require a minimum 
ten year retention requirement for any documents related to the performance of an 
agreement between Covered California and its contractors.   
 
Finally, the amendment to Section 6864(k)(5) clarifies an ambiguity pertaining to gift 
giving.  Under the current version of Section 6684(k)(5), CAEs and CACs are prohibited 
from giving gifts to consumers in order to induce enrollment.  However, the regulations 
were unclear as to whether CAEs and CACs can give gifts to consumers for purposes 
other than inducement of enrollment.  The newly added language clarifies this 
ambiguity.  It allows CAEs and CACs to give gifts of nominal value (under $15 dollars) 
for purposes other than enrollment.  Gifts of nominal value may not include beer, wine, 
liquor, cigarettes, or lottery tickets.  This new language ensures that CAEs and CACs 
can avoid conflicts of interest going forward.    
 
Documents to be incorporated by reference: 
 
None. 
 
 
Summary of Existing Laws 
 
Under the federal Patient Protection and Affordable Care Act (PPACA), each state is 
required, by January 1, 2014, to establish an American Health Benefit Exchange that 
makes available qualified health plans to qualified individuals and small employers.  
Existing state law, the California Patient Protection and Affordable Care Act, established 
the California Health Benefit Exchange within state government.  (Gov. Code § 100500 
et seq.)  The Exchange is tasked with providing for the processing of applications and 
the enrollment and disenrollment of enrollees, and also must “exercise all powers 
reasonably necessary to carry out and comply with the duties, responsibilities, and 
requirements of this act and the federal act.” (Gov. Code § 100503(h), (s)) The 
Exchange must have a Certified Application Counselor program as required by 45 
C.F.R. section 155.225(a).  
 
After an evaluation of current regulations, specifically Articles 9, 10, 11, and 12 of Title 
10, Chapter 12, the Exchange has determined that these proposed regulations are not 
inconsistent or incompatible with any existing regulations. 



 
 
 
MATTERS PRESCRIBED BY STATUTE APPLICABLE TO THE AGENCY OR TO 
ANY SPECIFIC REGULATION OR CLASS OF REGULATIONS 
 
None. 
 
LOCAL MANDATE 
 
The Executive Director of the California Health Benefit Exchange has determined that 
this proposed regulatory action does not impose a mandate on local agencies or school 
districts. 
 
 
FISCAL IMPACT ESTIMATES (Attached Form 399) 
 
This proposal does not impose costs on any local agency or school district for which 
reimbursement would be required pursuant to Section 7 (commencing with Section 
17500) of Division 4 of the Government Code.  This proposal does not impose other 
nondiscretionary cost or savings on local agencies. 
 
 
COSTS OR SAVINGS TO STATE AGENCIES AND TO FEDERAL FUNDING 
(Attached Form 399) 
 
The proposal results in costs to the California Health Benefit Exchange, which is self-
sufficient.  The proposal does not result in any costs or savings to any other state 
agency.  The proposal does not result in any costs or savings to federal funding to the 
state.  
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California Code of Regulations 

Title 10.  Investment 

Chapter 12. California Health Benefit Exchange 

Article 11.  Certified Application Counselor Program. 

 

§ 6854.  Certified Application Entity Application.  

[(a)(1)-(7): No change] 

(b) A Certified Application Entity application shall contain the following information:  

 (1) Full name; 

 (2) Legal name; 

 (3) Primary e-mail address; 

 (4) Primary phone number; 

 (5) Secondary phone number; 

 (6) Fax number; 

 (7) Whether the entity prefers to communicate via e-mail, phone, fax, or mail; 

 (6)(8) Website address; 

 (7)(9) Applicant's status as a non-profit, for profit, or governmental organization, and a 

 copy of supporting documentation; 

 (8)(10) The type of organization and, if applicable, a copy of the license or other 

 certification; 

 (11) The counties served; 

 (9) (12) A certification that the applicant complies with section 6866; 

 (10) (13) Whether the entity An attestation that the entity will serves families of mixed 

 immigration status; 

 (11) (14) Whether the entity An attestation that the entity will serves individuals with 

 disabilities and, if so, the disability(ies) served; 

 (15) The year the entity was established; 

 (12)(16) Whether applicant receives any federal or state grant funding; 

 (13)(17) For the primary site and each sub-site, the following information: 

  (A) Site Location Address; 

  (B) Mailing Address; 
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  (C) County; 

  (D) Primary Contact name; 

  (E) Primary e-mail address; 

  (F) Primary phone number; 

  (G) Secondary phone number; and 

  (H) Whether the entity wants to receive referrals for individuals seeking   

  assistance at this site;  

  (H) (I) Hours providing enrollment assistance.; 

  (J) Languages spoken by staff to provide enrollment assistance under this Article; 

  (K) Written languages; 

  (L) Whether the entity offers services in sign language; 

  (M) Ethnicities served; 

  (N) Estimated number of individuals served by age; and 

  (O) Types of industries served; 

 (14)(18) Name, e-mail address, primary and secondary phone numbers, and the preferred 

 method of communication for the Authorized Contact; 

 (15)(19) A certification by the Authorized Contact that the information presented is true 

 and correct to the best of the signer's knowledge; 

 (16)(20) For each individual to be affiliated with the applicant as a Certified Application 

 Counselor: 

  (A) All information required by section 6856 that is not already included   

  elsewhere in the application; and 

  (B) Languages that the individual can speak; and Whether he or she is certified by 

  the Exchange and, if applicable, the certification number. 

  (C) Languages that the individual can write. 

 

§ 6856.  Certified Application Counselor Application. 

[(a)(1)-(4): No change] 

(b) An individual's application to become a Certified Application Counselor shall contain the 

following information: 

 (1) Name, e-mail address, and primary phone number, and preferred method of 

 communication; 
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 [(b)(2)-(8): No change] 

 (9) A certification by the individual that: 

  (A) The individual complies with the Certified Application Counselor Agreement  

  as well as all requirements as set forth in this Article, including but not limited to  

  Section 6866; 

  (B) The individual is a natural person of not less than 18 years of age; and 

  (C) The statements made in the application are true, correct, and complete to the  

  best of his or her knowledge and belief.; 

  (D) The individual will abide by all applicable privacy and security standards,  

  including but not limited to those set forth in the agreement between the Certified  

  Application Entity and the Exchange; and 

  (E) The individual will adhere to all applicable State and Federal laws and   

  regulations.  

 

(c) A Certified Application Entity shall notify the Exchange of every individual to be added or 

removed as an affiliated Certified Application Counselor. Such notification shall include: 

 [(c)(1)-(4): No change] 

  (5) An indication of whether the individual is certified as an Certified Enrollment 

 Counselor, and if so, the following information: 

  (A) Certification number; and 

 (5) (B) When adding an individual, s Site(s) that the individual will serve to be served by 

 the individual. 

 

§ 6864. Roles and Responsibilities 

[(a): No change] 

(b) Prior to receiving access to any consumer's personally identifiable information, as defined in 

section 6650 of Article 8, the Certified Application Counselor shall: 

 [(b)(1)-(10): No change] 

 (11) Maintain a record of such authorizations for a minimum of six (6) ten (10) years.  

 

[(c)-(j): No change]  

(k) Certified Application Entities and Certified Application Counselors may not: 
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 [(k)(1)-(4): No change] 

 (5) Provide gifts, including gift cards or cash or provide promotional items that  

  market or promote the products or services of a third party, to any applicant  

  or potential enrollee as an inducement for enrollment. The value of gifts   

  provided to applicants and potential  enrollees for purposes other than as an  

  inducement for enrollment must not exceed  nominal value, either individually or  

  in the aggregate, when provided to that individual during a single    

  encounter.  The nominal value is equal to or less than $15.  Gifts of   

  nominal value may not include beer, wine, liquor, cigarettes, tobacco, or lottery  

  tickets.  Gifts, gift cards, or cash may be provided for the purpose of providing  

  reimbursement for legitimate expenses incurred by a consumer in effort to receive 

  Exchange application assistance, such as, but not limited to, travel or postage  

  expenses; 

 

Note: Authority cited: Sections 100503 and 100504, Government Code.  Reference: Sections 

100502 and 100503, Government Code; and 45 C.F.R. §§ 155.205, 155.225, and 155.260. 

 

 












